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REASONS 

[1] The defendant applies to strike out paragraphs 21 and 45 of the Further Amended 

Statement of Claim.1  The plaintiff makes a cross-application to strike out paragraphs 

44-49 of the defendant’s counterclaim. 

Defendant’s Application – Paragraph 21 

[2] Paragraph 21 of the Statement of Claim,2 which extends over nearly four pages of the 

pleading, is in these terms (omitting the particulars): 

In breach of the Defendant’s obligations under the Contract: 

(a) the Internal Concrete Slabs constructed by the Defendant did not meet 

the Concrete Specifications in the following respects: 

(i) it did not have a thickness equal to or greater than 175mm across 

the entire area of the slab; 

(ii) it had a maximum compressive strength of 29.1MPa; 

(iii) it otherwise had varied compressive strength across the slab, with 

an average compressive strength of 23.35MPa; and  

(iv) it had cover to reinforcement ranging from 30mm to 80mm cover. 

(b) the Defendant did not carry out the Works using proper and tradesman 

like workmanship; 

(c) the Defendant did not carry out the Works with due skill, care and 

diligence; and 

(d) the Defendant did not complete the Works so that they were fit for 

purpose; 

(e) the Internal Concrete Slabs constructed by the Defendant did not meet 

the Contract Work Requirements in the following respects: 

 
1  The defendant also sought to strike out paragraph 39 but during the course of the hearing I ruled that 

the attack on that paragraph could not proceed as proper notice had not been given of the challenge to 

that paragraph in the application. 
2  For convenience I will refer to the ‘Further Amended Statement of Claim’ as the ‘Statement of Claim.’ 
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(i) it did not have a thickness of equal to or greater than 175mm 

across the entire area of the slab; 

(ii) it had a maximum compressive strength of 29.1MPa; and 

(iii) it otherwise had varied compressive strength across the slab, with 

an average compressive strength of 23.35MPa. 

[3] The particulars contain various details of the specifications required, by reference to 

earlier parts of the pleading, and references to core samples of the slab.   

[4] Mr Doyle, for the defendant, has a number of criticisms, namely: 

(a) the testing of the slab is limited; 

(b) the first of the expert reports records that the slabs are trafficked by non-

pneumatic-tyred machinery which requires a minimum compressive strength of 

40MPa rather than the 32MPa specified here; 

(c) the three expert reports obtained by the plaintiff do not support, or do not 

sufficiently support the breaches of contract alleged; 

(d) the allegations of breaches are unsupported and are based on speculation and 

are pleaded contrary to the ethical obligations of the plaintiff’s lawyers. 

[5] The allegation of limited testing relies on these expert reports: 

(a) Report of Structural Diagnostics Pty Ltd dated 27 April 2020 (a ‘first 

impressions report, the scope of which is limited to non-invasive visual 

observations of ground slabs …’) 

(b) Report of Edge Consulting Engineers dated 23 July 2020 which itself encloses 

a Griffith University report of core sample tests; and 

(c) Report of Bruce Willmott – undated. 

[6] As Mr Doyle points out there are some curiosities with the testing.  One is that 40 

samples appear to have been taken.  However, only 10 are the subject of compressive 

strength testing.  Only three appear to have been measured for the depth of the slab. 

Only one measures the distance between the surface of the slab and the reinforcing.  
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[7] There may be explanations for those curiosities.  For example, it may be that only 10 

of the 40 tests comprised core samples or that it was too intrusive to undertake further 

or more extensive testing. Possibly it was contemplated that there were other tests to 

be conducted. 

[8] It will be observed that the defendant’s complaint is not that the breaches alleged are 

not capable of being breaches of contract, or that the pleading is confusing, or that the 

pleading is otherwise embarrassing.3  Rather, the defendant’s complaint is that the 

claim of breaches is a weak claim because the expert reports provide only lukewarm 

support for the plaintiff’s case. 

[9] Mr Doyle was scathing about the lack of support in the expert reports for the pleaded 

allegations.  He pointed out that the area of the slabs comprised more than 8,000 

square metres. He emphasised that the compressive strength testing was assessed by 

only 10 tests over that area of 8,000 square metres.  For the slab thickness only three 

tests were taken.  For cover to reinforcement only one core sample was relied on. 

[10] However, from this distance it is impossible to make any assessment about whether 

the evidence is strong or weak or somewhere in between.  Expert evidence may satisfy 

the trial judge that 10 samples, or even one sample, is a sufficient basis upon which 

to conclude that the samples are representative of the overall strength and thickness 

of the slab.  

[11] Of course, the purpose of the Uniform Civil Procedure Rules 1999 (Qld) (“UCPR”) r 

171 is to enable the court to strike out a pleading that does not disclose a reasonable 

cause of action or defence.  That discretion is only to be exercised in clear cases.4  

This is not a clear case.  It is a case where the defendant complains about the quality 

or extent of the expert testing supporting an intelligible case of breach of contract. 

However, there is no basis upon which I can conclude that the testing is insufficient. 

No expert opinion is proffered by the defendant to the effect that, for example, the 

method of construction means that the strength of the slab was likely to be variable 

over its entire area, or that 10 compression tests over 8,000 square metres is too small 

a sample to make a reasonable assessment of the overall strength of the whole slab. 

 
3  See Robert Bax & Associates v Carenham Pty Ltd [2011] QCA 53 at [16] (White JA) – ‘difficult to 

follow or objectively ambiguous or creates a difficulty for the opposite party.’ 
4  Royalene Pty Ltd v Registrar of Titles [2007] QSC 059 at [6]. 
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[12] Whilst it will be a matter to be assessed at trial based on all the evidence, the fact is 

that all 10 of the core samples failed to meet the contractual standard in compression 

testing. Thus, my preliminary observation is that that rather unimpressive result 

provides a rational basis for concluding that the slab does not meet the contractual 

strength requirement. In the absence of any other evidence, and in the absence of 

expert opinion to the effect that 10 samples are too few to enable any view to be 

formed as to the overall strength of the slab, a result of 10 failures to meet the 

specification from 10 samples is a reasonably conclusive result. 

[13] Of course, the testing for slab thickness comprises only three tests and the testing for 

the measurement of concrete cover to reinforcement comprises only one core sample. 

But, as modest as that testing is, it is at least some evidence that the slab does not 

meet the contractual standard.         

[14] Mr Doyle contended that a plaintiff must have a ‘solid case’ before the plaintiff is 

entitled to come to court.  No authority was cited for that proposition.  No explanation 

was given as to the quality of evidence needed before a case could be characterised 

as a ‘solid case’. 

[15] The argument relied on the ethical rule that applies to legal practitioners who plead 

their client’s cases.  I will return to that aspect below. 

[16] Of course, further expert evidence may be obtained by the plaintiff between now and 

trial.  That leads to a further complaint by Mr Doyle.  He points to phrases like ‘those 

are the best particulars the plaintiff can give’.  He says that his client ought not to be 

faced with a ‘rolling maul’, and that a pleading ought not to be based on the idea that 

improvements can be made in the future. 

[17] That is a noble but unrealistic view.  The complexity of modern commercial litigation 

means that disclosure, further expert and lay evidence, and even the admissions or 

stance of other parties can compel amendment to pleadings.  Certainly, there must be 

sufficient evidence to support the claims made in the pleading.  But refinements, and 

sometimes even substantial amendments, may be required. 

[18] Here, the proceeding is still in the pleading stage.  No directions have yet been made 

about disclosure or evidence or the preparation of expert reports. 
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[19] It follows that paragraph 21 should not be struck out.  Paragraph 21 fairly describes 

what the plaintiff contends are breaches of the contract.  There is no suggestion of a 

lack of clarity or confusion.  It is true that some of the material facts of the breaches 

are actually within those parts of the paragraph labelled ‘particulars’.  But that is an 

error in labelling rather than an error in substance. 

Defendant’s Application – Subparagraph 21(a)(vii) 

[20] Mr Doyle criticised subparagraph 21(a)(vii).  That subparagraph is to this effect: 

As a consequence of the location and compressive strengths of the core 

samples taken and identified in Appendixes A and B hereto, it is reasonable 

to infer that the entirety of the Internal Concrete Slab at the Land do (sic, 

does) not have a compressive strength above 32MPa. 

[21] Mr Doyle says that inference ‘cannot be logically or plausibly drawn’ and so the 

paragraph should be struck out. 

[22] It is difficult to see why the inference is so lacking in logic and implausible. Certainly, 

it is difficult to see how, without hearing any evidence, I can conclude that the lack 

of logic and implausibility is clear. 

[23] As I have explained above, the rather unimpressive strength test results do provide a 

rational basis for concluding that the slab does not meet the contractual strength 

requirements. It is necessary to look at the test results in a little more detail. The expert 

reports include details of 10 core samples.  Those core samples have corrected 

strength values as follows: 5 

Core Sample Corrected Strength 

31 21.2 

32 22.5 

33 25.7 

34 25.6 

35 24.1 

36 27.1 

37 20.0 

 
5  See Affidavit of Ms O’Connell filed 22 February 2022 at Ex TOC-02 p 26. 
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38 17.8 

39 29.1 

40 26.3 

[24] Thus, the allegation is that not one of the 10 core samples met the contractual 

specification of 32MPa.  The average for the 10 samples was 23.35MPa.  None of the 

test results came particularly close to the contractual specification. As I have 

explained, in the absence of some explanation, the 10 core samples do support the 

inference. 

[25] Mr Doyle’s written submissions contend that each of the three expert reports are 

‘inadequate’ and ‘produces little evidence which would support the allegations of the 

Plaintiff rather than simply require investigation’.  In other words, the plaintiff 

contends that the reports lack strength.  Again, it is difficult to make an assessment 

as to whether the expert evidence is strong or weak in the absence of a trial where 

that evidence is tested and, presumably contrary expert evidence is adduced. At 

present, in the absence of any expert evidence to the contrary, the test results are not 

contradicted.  

[26] In the circumstances, the court cannot conclude that there is no evidence supporting 

the allegations or even that the allegations are weak. 

Defendant’s Application – Paragraph 21(a)(viii) 

[27] Mr Doyle also mounted a specific attack on paragraph 21(a)(viii). That sub-paragraph 

provides: 

The best particulars the Plaintiff can provide at the date of this pleading in 

respect of the defects presently known to the Plaintiff are identified in the (3 

expert reports). 

[28] Paragraph 21(a)(ix) then says that: 

Further particulars of the defects (including the nature and extent of same) 

will be provided after the completion of disclosure and other interlocutory 

steps, including the provision of expert reports for the proceeding, which 

may include the taking of further core samples across the Land. 

[29] As explained, the fact that the expert evidence may be supplemented is entirely 

conventional.  Indeed, it is possible that the parties or the court may appoint a single 
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expert to determine the extent of testing and the nature of the tests.6  That would 

ensure that the testing was representative of the slab. 

[30] The premises the subject of the dispute are presently occupied.  It is possible that that 

limits the extent of destructive testing. 

Defendant’s Application – Paragraph 45 

[31] Paragraph 45 of the Statement of Claim is as follows (deleting the ‘particulars’): 

The Plaintiff has suffered loss and damage as a result of the Defendant’s 

breaches pleaded above as follows: 

(a) for the Defendant’s breaches of contract as pleaded in paragraph 21 

above: 

(i) and in order to rectify the defects pleaded in paragraph 22 above, 

rectification costs incurred to date in respect of the Lots 12 and 13 

Interim Rectification Works and Lot 9 Interim Rectification 

Works in the sum of $265,682.92; 

(ii) future rectification costs estimated to be in the sum of 

$1,845,195.00; 

(aa) in the alternative to subparagraph (a), for the Defendant’s breaches of 

contract pleaded in paragraph 21 above, the diminution in the value of 

the Land. 

[32] Mr Doyle’s first criticism of paragraph 45 was that the interim work fixed the 

problem, and that there is no evidence that there will be future rectification costs.  

However, I am unable to assess whether that is true at this distance from trial and 

without hearing the evidence.7  What is clear is that the plaintiff has given fair notice 

of the heads of damages it claims. 

[33] The damages the plaintiff seeks are damages in contract.  That means that the measure 

of damages will be the expenses reasonably incurred by the plaintiff in putting the 

building into the state it was to be under the contract.8 Thus, where a builder has 

carried out work to a building which requires remediation, the issue that arises is 

whether the building owner is entitled to the cost of repairing the defective work – 

the cost of cure – or is limited to the diminution in the value of the building as a 

 
6  UCPR 429H and 429I. 
7  This being a strike-out application, it is understandable that the plaintiff did not adduce evidence of its 

damages. See the later discussion of UCPR 171 and 293. 
8  McGregor on Damages (20th ed) at [31-012]; Hudson’s Building and Engineering Contracts (14th ed) 

[7-005]; Keating on Construction Contracts (11th ed) at [9-004]; Victoria Laundry Ltd v Newman 

Limited [1949] 2 KB 528 at 539. 
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consequence of the defective quality of the work undertaken.9 Of course, that normal 

measure of damages is subject to the qualification that carrying out the repair work is 

a reasonable course to adopt.10 

[34] The cost of cure and diminution in value are not always alternative measures of 

damage.11 There are cases where the execution of the remedial work will have the 

effect of permanently depressing the value of the completed structure.12 And, it is 

consistent with general principle that, in an appropriate case, an owner might recover 

some interim costs reasonably incurred as well as the cost of a more permanent cure 

and/or the diminution in value.13  

[35] Mr Doyle’s second complaint is that paragraph 45(aa) introduces a new and ‘fanciful’ 

claim for diminution in value.  Mr Doyle submits that the property has been designed 

for the use to which it is being put, and that the (interim) surface treatment has enabled 

the surface to perform adequately. 

[36] Those factual assertions are not agreed.  I am unable to assess whether the slab 

performs as it should.  A contest about those issues will be resolved at trial.  In any 

event, the defects in the slab may well cause the property to be less valuable.  That is 

also a matter for evidence at trial. 

[37] Importantly, Mr Doyle contends that the plaintiff’s case about damages is weak.  He 

may turn out to be correct or incorrect about that.  Certainly, it is not a clear case 

where the court is able to conclude that no reasonable case is pleaded. 

Professional Ethics 

[38] Mr Whitten, for the plaintiff, submitted that Mr Doyle’s arguments conflated 

summary judgment principles under UCPR 293 with strike-out principles under 

UCPR 171.  The discussion above demonstrates that is correct.  Despite the 

application having been made under UCPR 171, Mr Doyle’s application was argued 

on the basis that the plaintiff’s claim was so weak that there was no need for trial. In 

 
9  Hudson (supra) at [7-006].  
10  See Bellgrove v Eldridge (1954) 90 CLR 613, 617. For example, the cost of reinstatement may be 

disproportionate to the end to be attained: McGregor at [31-014].  
11  Hudson (supra) at [7-012].  
12  Ibid. 
13  In each case the question is one of the reasonableness of the plaintiff’s action or inaction: Keating 

(supra) at [9-017]. 
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other words, in substance, the application was made under UCPR 293 rather than 

UCPR 171. 

[39] In fact, as mentioned above, Mr Doyle’s strike-out also called on the ethical 

obligations owed by legal professionals.  Solicitors and barristers have an ethical 

obligation not to allege any fact in a court document unless the solicitor or barrister 

believes on reasonable grounds that the factual material already available provides a 

proper basis for the allegation.14 

[40] There are three broad problems with Mr Doyle’s reliance on those concepts.  The first 

is that Mr Doyle did not give proper notice in his application that the pleading was 

challenged because of a breach of the ethical rules.  An allegation of a serious ethical 

breach should be the subject of proper notice, not least because the plaintiff and their 

lawyers would be entitled to put on detailed evidence well beyond that admissible on 

a strike-out under UCPR 171. 

[41] The second (and related) problem is that the court is not able to assess whether the 

solicitor or the barrister has a belief, on reasonable grounds, that the factual material 

already available provides a proper basis for the allegations.  The plaintiff’s solicitor 

and barrister did not address those aspects – no doubt because the application was not 

put on that basis. 

[42] The third problem is that, as has been explained, the complaints were really about the 

quality of the evidence.  The case mounted by Mr Doyle was not that the case pleaded 

was baseless.  His case was that, on the basis of the three expert reports, the case 

appeared to be weak.  As I have explained, and certainly in so far as the compression 

tests are concerned, I am not convinced by that argument. 

[43] Finally, it is worth repeating that the application before the court was a strike-out 

pursuant to UCPR 171.  No notice was given that the application was made under 

UCPR 293, let alone a breach of the ethical rules. 

[44] It follows that the applications to strike-out paragraphs 21 and 45 must fail. 

The Plaintiff’s Cross-Application 

 
14  See Rule 21.3 of the Australian Solicitors’ Conduct Rules 2012 and Rule 63 of the Barristers’ Conduct 

Rules 2018.  These principles are a part of duty to avoid abuses of process: Corones, Stubbs, & Thomas 

‘Professional Responsibility and Ethics in Queensland’ (2nd ed) at 436. 
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[45] The plaintiff cross-applied to strike-out paragraphs 44 to 49 of the defendant’s 

counterclaim.  The claim made in those paragraphs can be summarised in this way: 

[42] - By the contract the parties expressly agreed that the contract 

price excluded QLeave (workers payments) and ‘piling and 

piering’. 

[43] - By certain letters the parties agreed that the maximum height 

of the rock wall was specified to be 4 metres. 

[44] - The defendant paid QLeave of $19,000 for the plaintiff. 

[45] - The defendant incurred costs in respect of piling and piering 

of $105,100 (plus 10%). 

[46] - The defendant engaged Australian Rock Walls Pty Ltd to 

supply materials and construct the rock wall. 

[47] - The defendant claims for the balance of costs in excess of 

the agreed 4 metre height being $39,105. 

[48] - The defendant has charged 10% for builder’s administration 

and supervision of $3,555. 

‘[49] In the above premises, the costs incurred by the defendant 

together with its reasonable administration and supervision, 

in respect of QLeave, piling and piering, and excess rock 

wall pleaded above: 

(a) is an agreed adjustment to the contract price for the 

project; 

(b) alternatively, is an agreed variation to the contract, 

within the meaning of clause 17(a) of the Commercial 

Building Contract terms; and 

(c) alternatively, represents a quantum meruit for works 

carried out by the defendant at the request of the 

plaintiff outside the scope of the contract, in respect of 

which the plaintiff has been unjustly enriched.’ 

[46] Thus, the three alternative counterclaims are an agreed adjustment to the contract 

price, an agreed variation to the contract, and a quantum meruit. 

[47] Mr Whitten argues that the pleading of the counterclaim lacks particulars because, in 

each case, the defendant is required to identify the agreement, or the request, but has 

not done so.  In response, Mr Doyle argues that: 

(a) in respect of the adjustment and variation claims, all that had not been agreed 

was the price; there was an agreement to do the work; 
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(b) the quantum meruit claim operates if there is no contract. 

[48] There is a contest between the parties as to what constitutes the contract.  As 

explained, in the counterclaim the defendant pleads that, by its version of what 

constitutes the contract, the parties expressly agreed that the contract price was 

exclusive of QLeave, piling and piering.  That plea could mean that: 

(a) the parties expressly agreed that the defendant was to perform the piling and 

piering work but the price for that work was additional (and presumably a 

reasonable price); 

(b) the parties expressly agreed that the plaintiff was liable for QLeave, but that that 

liability was in addition to the contract price. 

[49] Another possibility is that the parties expressly agreed that: the piling and piering 

work, and the liability for QLeave was excluded from the contract. 

[50] The defendant’s UCPR 445 letter15 suggests that the defendant’s case is that the 

contract price excluded piling and piering and so the defendant was entitled to charge 

extra for that work.  However, the UCPR 445 letter continues: 

Such piling and piering was necessary for the scope of works under the 

contract and accordingly required by or impliedly authorised and directed 

by the plaintiff.  On this basis, the works either did not constitute a variation 

or was a variation that had already been agreed by the parties … 

The defendant does not allege that the plaintiff directed the defendant 

specifically to engage Lindsay Bagueley, or any other specific contractor, 

not was the plaintiff required to do so. [emphasis added] 

[51] The result is a lack of clarity.  First, the defendant pleads an ‘agreed adjustment’ to 

the contract price.  However, the only agreement pleaded is an express agreement that 

the relevant work was excluded from the contract price.  That is not sufficient. The 

builder must also establish that the extra work was ordered by the owner. The nature 

of a variation is that it is a separate contract with the owner that they should do the 

extra work and be paid for it.16  

 
15  See Mr Finch’s Affidavit filed 18 February 2022 at page 12. 
16  See the discussion of this topic in Hudson at [5-019]. See also the reference to Watson Lumber Co v 

Guennewig 226 NE (2d) 270 (1967) which Hudson describes as an admirable summary of the law 

relating to variations, which is consistent with the position in Commonwealth jurisdictions. 
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[52] In respect of piling and piering, the UCPR 445 letter suggests that the defendant’s 

case is that the work was implicitly included although the price was explicitly 

excluded.  The allegation that the work was ‘impliedly authorised’ ought to be 

expressly pleaded. 

[53] Second, the ‘agreed adjustment’ is presumably put on the basis that the amount 

claimed is a reasonable price for that work or at contractual rates.  That ought to be 

specifically pleaded in case there is a dispute about the reasonableness of the amount 

claimed, or part of it. 

[54] Third, for the reasons explained, there ought to be a more explicit plea of the ‘agreed 

variation’ claim.  Even if the agreement is, as the UCPR 445 letter suggests, an 

implied agreement (‘impliedly authorised’) the facts and circumstances giving rise to 

that implication ought to be explicitly pleaded. 

[55] Fourth, the same comment applies to the quantum meruit claim.  Presumably, the 

defendant’s case is that there was an implied request.  The facts and circumstances 

giving rise to that implied request should be specified. 

[56] Fifth, the claim for QLeave ought to be explicitly pleaded.  Merely asserting that 

QLeave was excluded from the contract price does not establish the plaintiff’s 

liability for that expense. 

[57] Sixth, the claim for the work on the rock wall in excess of 4 metres needs to be clearly 

articulated. Merely asserting, in effect, that the rock wall was built to a greater height 

does not establish the plaintiff’s liability for that expense.  

[58] Seventh, in each case, the details of the defendant’s entitlement to 5% or 10% as an 

administration/supervision cost should be pleaded. 

[59] It follows that paragraphs 44 to 49 of the counterclaim should be struck out and the 

defendant given leave to replead. 


